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47 CFR Ch. I (10–1–98 Edition)§ 80.1251

Subpart Y—Competitive Bidding
Procedures

SOURCE: 63 FR 40065, July 27, 1998, unless
otherwise noted.

§ 80.1251 Maritime communications
services subject to competitive bid-
ding.

Mutually exclusive initial applica-
tions for VPCSA licenses, high seas
public coast station licenses, and
AMTS coast station licenses are sub-
ject to competitive bidding procedures.
The procedures set forth in part 1, sub-
part Q of this chapter will apply unless
otherwise provided in this part.

§ 80.1252 Designated entities.
(a) This section addresses certain

issues concerning designated entities
in maritime communications services
subject to competitive bidding. Issues
that are not addressed in this section
are governed by the designated entity
provisions in part 1, subpart Q of this
chapter.

(b) Eligibility for small business provi-
sions. (1) A small business is an entity
that, together with its affiliates and
controlling interests, has average gross
revenues not to exceed $15 million for
the preceding three years.

(2) A very small business is an entity
that, together with its affiliates and
controlling interests, has average gross
revenues not to exceed $3 million for
the preceding three years.

(3) For purposes of determining
whether an entity meets either of the
definitions set forth in paragraph (b)(1)
or (b)(2) of this section, the gross reve-
nues of the entity, its affiliates, and
controlling interests shall be consid-
ered on a cumulative basis and aggre-
gated.

(4) Where an applicant or licensee
cannot identify controlling interests
under the standards set forth in this
section, the gross revenues of all inter-
est holders in the applicant, and their
affiliates, will be attributable.

(5) A consortium of small businesses
(or a consortium of very small busi-
nesses) is a conglomerate organization
formed as a joint venture between or
among mutually independent business
firms, each of which individually satis-
fies the definition in paragraph (b)(1) of

this section (or each of which individ-
ually satisfies the definition in para-
graph (b)(2) of this section). Where an
applicant or licensee is a consortium of
small businesses (or very small busi-
nesses), the gross revenues of each
small business (or very small business)
shall not be aggregated.

(c) Controlling interest. (1) For pur-
poses of this section, controlling inter-
est includes individuals or entities
with de jure and de facto control of the
applicant. De jure control is greater
than 50 percent of the voting stock of a
corporation, or in the case of a partner-
ship, the general partner. De facto con-
trol is determined on a case-by-case
basis. An entity must disclose its eq-
uity interest and demonstrate at least
the following indicia of control to es-
tablish that it retains de facto control
of the applicant:

(i) The entity constitutes or appoints
more than 50 percent of the board of di-
rectors or management committee;

(ii) The entity has authority to ap-
point, promote, demote, and fire senior
executives that control the day-to-day
activities of the licensee; and

(iii) The entity plays an integral role
in management decisions.

(2) Calculation of certain interests. (i)
Ownership interests shall be calculated
on a fully diluted basis; all agreements
such as warrants, stock options and
convertible debentures will generally
be treated as if the rights thereunder
already have been fully exercised.

(ii) Partnership and other ownership
interests and any stock interest eq-
uity, or outstanding stock, or out-
standing voting stock shall be attrib-
uted as specified in paragraphs
(c)(2)(iii) through (c)(2)(ix) of this sec-
tion.

(iii) Stock interests held in trust
shall be attributed to any person who
holds or shares the power to vote such
stock, to any person who has the sole
power to sell such stock, and, to any
person who has the right to revoke the
trust at will or to replace the trustee
at will. If the trustee has a familial,
personal, or extra-trust business rela-
tionship to the grantor or the bene-
ficiary, the grantor or beneficiary, as
appropriate, will be attributed with the
stock interests held in trust.
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(iv) Non-voting stock shall be attrib-
uted as an interest in the issuing en-
tity.

(v) Limited partnership interests
shall be attributed to limited partners
and shall be calculated according to
both the percentage of equity paid in
and the percentage of distribution of
profits and losses.

(vi) Officers and directors of an en-
tity shall be considered to have an at-
tributable interest in the entity. The
officers and directors of an entity that
controls a licensee or applicant shall
be considered to have an attributable
interest in the licensee or applicant.

(vii) Ownership interests that are
held indirectly by any party through
one or more intervening corporations
will be determined by successive mul-
tiplication of the ownership percent-
ages for each link in the vertical own-
ership chain and application of the rel-
evant attribution benchmark to the re-
sulting product, except that if the own-
ership percentage for an interest in any
link in the chain exceeds 50 percent or
represents actual control, it shall be
treated as if it were a 100 percent inter-
est.

(viii) Any person who manages the
operations of an applicant or licensee
pursuant to a management agreement
shall be considered to have an attrib-
utable interest in such applicant or li-
censee if such person, or its affiliate
pursuant to § 1.2110(b)(4) of this chap-
ter, has authority to make decisions or
otherwise engage in practices or activi-
ties that determine, or significantly in-
fluence:

(A) The nature or types of services
offered by such an applicant or li-
censee;

(B) The terms upon which such serv-
ices are offered; or

(C) The prices charged for such serv-
ices.

(ix) Any licensee or its affiliate who
enters into a joint marketing arrange-
ment with an applicant or licensee, or
its affiliate, shall be considered to have
an attributable interest, if such appli-
cant or licensee, or its affiliate, has au-
thority to make decisions or otherwise
engage in practices or activities that
determine, or significantly influence,

(A) The nature or types of services
offered by such an applicant or li-
censee;

(B) The terms upon which such serv-
ices are offered; or

(C) The prices charged for such serv-
ices.

(d) A winning bidder that qualifies as
a small business or a consortium of
small businesses as defined in
§ 80.1252(b)(1) or § 80.1252(b)(5) of this
subpart may use the bidding credit
specified in § 1.2110(e)(2)(ii) of this chap-
ter. A winning bidder that qualifies as
a very small business or a consortium
of very small businesses as defined in
§ 80.1252(b)(2) or § 80.1252(b)(5) of this
subpart may use the bidding credit
specified in § 1.2110(e)(2)(i) of this chap-
ter.
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